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Abstract 
Recent Australian research on Indigenous sentencing focuses primarily on exploring whether 
or not disparities in outcomes exist after factors known to impact sentencing are statistically 
controlled. For example, in their statistical analyses of higher court sentencing in South 
Australia, Jeffries and Bond (2009) found evidence of leniency being extended to Indigenous 
offenders at sentencing even when they appeared before the court under similar numerical 
circumstances to non-Indigenous defendants. Using a sample of narratives for criminal 
defendants convicted in South Australia’s Higher Courts the current paper extends Jeffries 
and Bond’s (2009) prior statistical work by drawing on the ‘focal concerns’ approach to 
establish whether and in what ways, Indigeneity comes to exert a mitigating influence over 
sentencing. Results showed that sentencing stories of Indigenous and non-Indigenous 
offenders differed in ways that may have reduced assessments of blameworthiness and risk 
for Indigenous defendants. In addition, judges highlighted a number of Indigenous-specific 
constraints that could have potentially led to imprisonment being construed as an overly 
harsh and costly sentence for Indigenous offenders. 
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Introduction 
Recent statistical research from three Australian jurisdictions (South Australia, New South 
Wales and Western Australia) has suggested that Indigenous defendants are not more likely 
to be sentenced to prison than non-Indigenous defendants, when sentenced under similar 
circumstances (particularly, for comparable offences and prior criminal history). These 
studies show that the higher statistical likelihood of Indigenous defendants being imprisoned 
than non-Indigenous defendants largely disappears or reverses direction after controlling for 
other factors known to influence the sentencing process.  In the above jurisdictions, at least 
for the imprisonment decision, the differential circumstances of Indigenous versus non-
Indigenous defendants appeared to either explain the sentencing disparity (New South Wales: 
Snowball and Weatherburn 2006, 2007), or result in less serious sentencing outcomes for 
Indigenous defendants (South Australia and Western Australia: Jeffries and Bond 2009; Bond 
and Jeffries 2009).  
 
Snowball and Weatherburn (2006 & 2007) found that the higher rate at which Indigenous 
offenders in New South Wales are sent to prison could be explained by: a) the more serious 
and more frequent nature of their current and past offending, and b) their more frequent 
breach of non-custodial sanctions (Snowball and Weatherburn, 2006: 483, Snowball and 
Weatherburn, 2007: 287).  There was some small “residual [statistical] effect of race on 
sentencing,” suggesting that “racial bias [on the part of judicial officers i.e. judges and 
magistrates] may influence the sentencing process even if its effects are only small” 
(Snowball and Weatherburn, 2007: 286).   
 
In Western and South Australia, Jeffries and Bond’s (Jeffries and Bond, 2009, Bond and 
Jeffries, 2009) research suggested a degree of judicial leniency was being extended to 
  
sentenced Indigenous offenders. Between 1996 and 2005, Indigenous women sentenced in 
Western Australia’s Higher Courts were less likely than non-Indigenous women to receive an 
imprisonment term for statistically comparable offending behaviours and histories (Bond and 
Jeffries, 2009). In South Australia’s Higher Courts (2005 to 2006) Jeffries and Bond (2009) 
found that after controlling statistically for numerous social history, criminal history, case, 
court processing, culpability/blameworthiness factors, Indigenous persons were also less 
likely than their non-Indigenous counterparts to be sentenced to prison. 
 
Hence, to date the prior research has focused primarily on exploring whether or not statistical 
disparities in sentencing outcomes exist. Little is known about how judges perceive or refer 
to Indigenous defendants and their histories, and how they interpret the circumstances of 
Indigenous defendants in rationalising their sentencing decisions. The quantitative methods 
used by researchers such as Snowball and Weatherburn (2007) and Jeffries and Bond (2009) 
are limited, as the details of offenders’ sentencing stories are partially lost during the process 
of quantification. For example, stories of abuse and victimisation are frequently reduced to a 
binary code representing presence or absence of the existence of this life trauma (e.g. Jeffries 
and Bond 2009). As a result, the depth of trauma experienced is lost. 
 
Thus, our study aims to contribute to understanding the complex interplay of Indigeneity and 
sentencing. It will do this through an examination of how judges construct and interpret the 
behaviours and contexts of Indigenous and non-Indigenous defendants. 
 
Explaining Judicial Sentencing 
Within sentencing research, the ‘focal concerns’ approach has emerged as the dominant 
paradigm for understanding the decision-making process. This theoretical approach centres 
  
on the micro-social context of the court to illuminate how judges make decisions about 
sentencing, arguing that judges’ sentencing decisions are driven by three focal concerns 
(Johnson 2006; Steffensmeier et al. 1998:766-767): 1) Offender blameworthiness, 2) 
Community protection, 3) Practical constraints and consequences. 
 
Offender Blameworthiness 
In making sentencing decisions, judges make assessments of offender blameworthiness, 
based on the context of the offence - such as the seriousness of the offence, the role played by 
the offender in the crime, and evidence of criminal premeditation (Steffensmeier et al. 1998). 
In addition, traumatic personal histories (such as victimisation experiences, poor health and 
substance abuse) may reduce evaluations of offenders’ blameworthiness (White and Perrone 
2005; Jeffries, Newbold, and Fletcher 2003; Jeffries 2002a, 2002b; Allen 1987). 
 
Community Protection 
Sentencing judges also make predictions about the risk offenders pose to the community 
based on factors such as current crime seriousness, criminal history, and remand outcomes. 
Offender characteristics such as familial situation, employment status, and drug abuse may 
also be considered (Jeffries, Newbold and Fletcher 2003). Strong familial ties (including 
having responsibility for the care of others) and employment participation may indicate 
increased levels of informal social control in offenders’ lives, which may lessen the need to 
impose formal controls to prevent future offending (Jeffries, Newbold and Fletcher 2003; 
Jeffries 2002a, 2002b; Daly 1989; Kruttschnitt 1982).  
 
Practical Constraints and Consequences  
  
This focal concern takes account of the practical constraints presented by organisational 
resources, individual offenders, and political and community expectations (Steffensmeier et 
al. 1998; Johnson 2006). One key organisational constraint is sentencing with restricted 
information under time restrictions. This can lead to a judicial reliance on ‘perceptual 
shorthand’ to decide sentences and negative stereotypical attributions being made about 
particular types of offenders (Steffensmeier, Ulmer and Kramer, 1998: 768; Johnson, 2006: 
267). This focal concern also draws attention to the possible mitigating influences of offender 
limitations, and of expectations held at the political and community levels. Offender-level 
constraints include: an offender’s ability to ‘do time’ and the potential disruption of familial 
ties (Steffensmeier et al. 1998; Johnson 2003). For example, there may be a judicial 
perception that certain types of offenders are less able to ‘cope with prison’ and a sentence of 
imprisonment would be unduly harsh (e.g. those with health problems) (White and Perrone 
2005:155). The social cost of removing offenders from their communities and families might 
also be construed as too high in some cases (e.g. primary caregivers, the employed). 
Community and political expectations may also play a role in judges’ sentencing decisions 
(Steffensmeier, Ulmer and Kramer, 1998: 767). Of key importance in the context of 
Indigenous sentencing in Australia would be political and community expectations post-
Royal Commission. 
 
Indigeneity, Blameworthiness, Risk, Practical Constraints and Consequences  
There is a range of factors that may appear in the histories of Indigenous defendants and 
influence assessments of blameworthiness and risk. For example, in contrast to non-
Indigenous persons, the lives of Indigenous Australians are more likely characterised by high 
levels of familial discord, abuse, victimisation, poor health, and substance abuse (State of 
Queensland, 1999; Fitzgerald and Weatherburn, 2001; Gordon, Hallahan and Henry 2002;. 
  
Loh and Ferrante, 2003; State of Victoria, 2003; Clough et.al., 2004; New South Wales 
Attorney General’s Department, 2006; Australian Bureau of Statistics, 2007; Commonwealth 
of Australia, 2007; Northern Territory Government, 2007; Mullighan, 2008). While some of 
the factors associated with traumatic life experiences are common to both Indigenous and 
non-Indigenous offenders (e.g. victimisation), among Indigenous offenders, as a colonised 
people, experiences of trauma may be more substantial, and may introduce unique variables 
into the sentencing proceess. 
 
Further, judges may be constrained in their sentencing decisions by concerns regarding 
Indigenous offenders’ ability to ‘do time’ in prison and the broader social cost of 
incarceration on Indigenous families and communities. Political and community expectations 
after the Royal Commission into Aboriginal Deaths in Custody (1991) could also mean that 
the judiciary are aware of the marginalised position of Indigenous people and the need to 
reduce levels of Indigenous over-representation in prison populations. 
 
However, over and above the individual circumstances of offenders, stereotypical 
assumptions about criminality and threat may also influence the sentencing decision (e.g. 
Steffensmeier et al. 1998; Johnson 2006). In making these assessments, a range of 
constraints, such as time restraints on the decision or lack of available information, may cause 
judges to rely on ‘perceptual shorthand’. This ‘shorthand’ may result in the use of 
characteristics of the offender (such as race/ethnicity) to make particular inferences about the 
offender’s blameworthiness and dangerousness. In other words, judges may subconsciously 
rely on offender characteristics like race, and corresponding negative stereotypes, as 
indicators of increased culpability and risk. Therefore, these inferences of increased 
criminality and threat for certain minority offenders aggravate sentencing severity (Peterson 
  
and Hagan, 1984; Vold, Bernard and Snipes, 2002). To date, Australian research findings do 
not support this argument of harsher outcomes for Indigenous defendants (see e.g. Jeffries 
and Bond 2009; Snowball and Weatherburn 2007). 
 
Nonetheless, Indigenous defendants may still be perceived differently to non-Indigenous 
defendants. After finding that in contrast to non-Indigenous offenders, Indigenous offenders 
may be extended leniency at sentencing, Jeffries and Bond (2009) argued that Indigeneity 
may mitigate sentence severity by reducing offender culpability and risk in the eyes of the 
judiciary. Further, judges could be constrained in their sentencing decisions by broader 
concerns for Indigenous peoples especially within Australia’s post-Royal Royal Commission 
environment. Both explicitly and implicitly, the Indigenous status of an offender may 
therefore trigger judicial perceptions of critical importance to the sentencing decision in 
relation the lives of Indigenous offenders and the impact of colonisation on their lived 
experiences. 
 
The Current Research 
As noted already, Jeffries and Bond’s (2009) prior quantitative research found that 
Indigenous defendants in South Australia’s higher courts were less likely to receive a 
sentence of imprisonment, compared to non-Indigenous defendants under similar statistical 
circumstances. This study aims to extend Jeffries and Bond’s (2009) prior statistical analyses 
through a qualitative investigation of judges sentencing remarks focussing on the ways in 
which Indigeneity impacts the focal concerns of sentencing judges. Analyses will seek to 
establish whether and in what ways, Indigeneity comes to exert a mitigating influence over 
sentencing (as indicated by the authors’ prior statistical analyses). It inquires how defendants’ 
sentencing stories (as told by judges) differ by Indigenous status with regard to assessments 
  
of blameworthiness, risk and in terms of practical constraints and consequences.  More 
specifically, we ask whether: 1) life stories pertinent to reducing culpability, blameworthiness 
(i.e. negative life experiences, health and substance abuse) and risk (i.e. employment 
participation, strong familial and community ties) told in the court differed between 
Indigenous and non-Indigenous offenders, 2) life stories suggestive of certain constraints and 
consequence (i.e. offenders’ ability to ‘do time’ and the disruption of familial ties) told in the 
court differed between Indigenous and non-Indigenous offenders and if judicial discourse 
appeared cognisant of community and political expectations post-Royal Commission. 
 
Sample and Method 
A matched sample of 254 criminal offenders sentenced in South Australia’s higher courts in 
2005 and 2006 was selected.  Non-Indigenous and Indigenous offenders were first matched 
by current offence seriousness, based on the National Offence Index (NOI) codes for the 
principal offence (the most serious offence convicted). Then offenders were matched as 
closely as possible by number of current and prior convictions, sentencing court, and plea. 
Thus, a 1:1 Indigenous to non-Indigenous ratio was obtained. The matched sample consisted 
of 50% Indigenous offenders and 11.4% female offenders, with an average offender age of 
31.5 years. The most common principal offences which resulted in a conviction were 
offences against the person (48.8%), followed by offences against property (44.5%). 
 
From the original matched sample, transcripts of judges’ sentencing remarks were located for 
220 offenders. Of the 34 missing transcripts, 15 were for non-Indigenous offenders and 19 for 
Indigenous offenders. In total, transcripts for 108 Indigenous offenders and 112 non-
Indigenous offenders were analysed. 
 
  
The sentencing remarks are verbatim transcriptions of the comments made by the judge at the 
time of sentencing. In general, the remarks have a three part structure: a summation of the 
context of the offence, a discussion of the different factors of mitigation or aggravation, and 
the imposition of a sentence. These transcripts were exported into Nvivo. Drawing on the 
findings of sentencing research and the focal concerns perspective, the transcripts were 
thematically coded. Using a reiterative process, these themes were then modified to 
incorporate additional themes through further re-reading. Results are summarised in five 
main themes (see Figure 1). 
 
[INSERT FIGURE 1 ABOUT HERE] 
 
Acknowledgement of Offenders’ Indigeneity 
Of the 108 Indigenous offenders in our sample, Indigenous status was identified by judges in 
55% of remarks. These references sometimes took the form of a simple acknowledgment that 
a particular offender was an Indigenous person (“Your mother is of Aboriginal descent”; 
“You have an Aboriginal background”). At other times, this acknowledgement of Indigenous 
status extended to include more details about the defendant’s connectedness to tradition, 
community and lands: 
You are of Aboriginal background and you were brought up in an exclusively Aboriginal environment 
being a fringe dweller’s environment. 
 
You grew up at [B] Mission north of [C]. Your counsel has described you as a semitraditional 
Aborigine. You possess both a deep respect for your Aboriginal culture and heritage and a strong 
Christian faith. 
 
You were born and grew up at [A] community, just south of [B]. That is a community in which a 
number of Aborigines live in a traditional manner. 
 
I understand you are soon to become an initiated man and you are excited by that and you are proud of 
your Aboriginal background. 
 
  
Arguably, judges would not acknowledge offenders’ Indigenous status unless it somehow 
mattered to their subsequent sentencing decisions. Further reading of the sentencing remarks 
revealed explicit references to Indigenous status as an important sentencing determinant: 
You are a Koori man of the [B] tribe of New South Wales. I recognise and take into account your 
aboriginality.  
 
The ways in which ‘aboriginality’ was taken into account at sentencing were further revealed 
through the different ways in which Indigenous and non-Indigenous life stories were 
described by judges at sentencing. 
 
Reducing Blameworthiness 
In contrast to non-Indigenous persons, Indigenous offenders’ life stories appeared to be more 
strongly rooted in descriptions of extreme trauma and dysfunction. Indigenous defendants’ 
negative familial situations (including references to victimisation) were more prolific and 
disconcerting. In 65% of sentencing remarks for Indigenous offenders, references were made 
to familial traumas in childhood and/or adulthood, compared with approximately 48% of 
non-Indigenous transcripts. Further, certain life traumas were presented as being unique to 
the Indigenous experience. Community dislocation, community dysfunction, societal 
marginalisation and traditional law were factors raised as relevant to Indigenous sentencing 
only.  Examples and discussion with regard to these themes are discussed in detail below. 
However, poor health and substance abuse were highlighted with equal frequency for both 
Indigenous and non-Indigenous offenders (approximately 60% of the remarks referred to 
health and 80% to substance abuse), and judicial discourses around these two factors seemed 
to be given equally detailed attention and will not therefore be discussed further.   
 
Childhood Familial Experiences 
  
Descriptions of Indigenous offenders’ childhood trauma were more likely than for non-
Indigenous persons to be characterised by extreme levels of abuse, neglect, parental alcohol 
consumption, premature death of family members, removal into foster care, and exposure to 
offending among family members.  Typical descriptions include: 
You experienced a traumatic childhood, including domestic violence between your parents, severe 
physical discipline from your father, significant teasing and physical violence against you by your 
brothers and sisters, forcible removal from your family unit and placement into foster care…Your 
parents both suffered from alcoholism. They were unhappily married due to your father’s domestic 
violence and alcoholism, and they separated when you were ten years of age. After their separation, 
you lived with your mother for a short time, then your maternal grandmother for some months before 
returning to your mother’s care. However, you were removed from your mother by Welfare Services 
and placed in State care because of your mother’s alcoholism…of all the numerous traumatic events 
you experienced during your childhood, your forcible removal from your mother was the most 
distressing. You frequently absconded from your foster placements because you wanted to return to 
live with your mother…However, you did not know how to travel to [there], and you commenced 
living on the streets (Indigenous offender). 
 
You have had a lifelong history of trauma and abuse, early family breakdown, interrupted 
schooling…Unfortunately, that picture where aboriginal children are raised in homes of domestic 
violence and alcohol abuse, is not uncommon for offenders who come before the court in your 
circumstances. In your case, you have also been the victim of sexual abuse, both from an uncle and 
brother….Of great significance in your background is that when you were about 12 years of age your 
mother committed suicide. You have suffered depression and grief since that time. At times it has 
required you to be hospitalised…. you are the victim of a gravely dysfunctional family system and that 
you were left to fend for yourself; an impossible task in your situation….It is plain that you have had a 
tragic life. I take into account the hardships you have suffered (Indigenous offender). 
 
In contrast to Indigenous defendants, non-Indigenous offenders’ traumatic childhood 
experiences appeared somewhat less melodramatic and consequential. Consider the following 
examples: 
You have a troubled background. You had traumatic early years in your life (Non-Indigenous 
offender). 
 
You have had a sad and dysfunctional childhood. Your parents separated when you were eight. 
Although your relationship with your mother was apparently good, you did not get on with the man 
with whom she lived after she separated from your father. That man was violent towards you. You 
have not seen your mother since you were about 14 (Non-Indigenous offender). 
 
You never knew your biological parents. You were placed in foster care at the age of six months. You 
were later adopted by your foster-mother (Non-Indigenous offender). 
 
Adulthood Familial Experiences 
Similar to childhood familial situations, Indigenous experiences of familial relationships 
during adulthood were more often described as scarred by dysfunction and trauma, portrayed 
  
as more tumultuous, with high levels of domestic violence, substance abuse and death of 
loved ones: 
You began a de facto relationship with Matthew when you were 15 years of age and, together with John, 
you have eight children. He suffers from paranoid schizophrenia, which has only been well controlled 
by fortnightly depo injections. In addition to Matthew’s schizophrenia, he has abused drugs and alcohol 
and he has been extremely physically violent towards you…[your offending] is due to your distress as a 
result of threats and harassment by your de facto (Indigenous offender). 
 
You developed a relationship with a person, who was 20 years your senior. A friend of yours had had 
children with him. You moved in with this person and you looked after his children. This person 
unfortunately introduced you to methamphetamine. At the age of 16, you became pregnant. At the time 
of giving birth to that child, you found out that this person was sleeping with another woman. After the 
birth of your son, this person became increasingly violent towards you. You left him and you entered a 
women’s shelter. You sought advice from child welfare services who said that, if you returned to this 
man, your son would be taken away from you. You returned to this person and your son was removed 
from you. Your son now resides with your grandmother. Your use of methamphetamine escalated after 
your son was taken from you….Your second child, a boy, was born in 2006 and he, too, was removed 
from your care after only ten days. He is also cared for by your grandmother. After your son was taken 
from you, you continued to abuse illegal drugs… you discovered that your ex-partner was having an 
affair and you accepted that your relationship was over. This offence occurred against the background of 
the breakdown of this abusive relationship (Indigenous offender). 
 
When you were about 13 years of age your mother committed suicide…In 2006 your father was 
imprisoned. Upon his release you and your sister who was only 10 years of age… lived with him. A 
couple of weeks before your 17th birthday, your father committed suicide. You became your younger 
sister’s full-time carer…I take into account the hardships…To lose both parents in such a short space of 
time and yet take on the responsibility for your younger sister, was indeed a huge burden for you, 
especially when you yourself are still a relatively young person. None of these tragic circumstances was 
your responsibility (Indigenous offender). 
 
While non-Indigenous offenders also experienced familial issues during adulthood, 
narratives appeared less emotive than for Indigenous persons (compare examples above and 
below). For non-Indigenous defendants, relationship breakdowns were the most frequently 
highlighted adult familial trauma seen to be underpinning offending: 
When your wife formed an association with a man named Bob, it became clear that you never came to 
terms with losing her. The medical certificate makes that clear. I accept that it is sometimes difficult in 
the long term to adjust to the end of what has been a meaningful relationship. I accept further that that 
is what underlies this offending (Non-Indigenous offender). 
 
You were married and have two children but separated in 2002. The breakdown of your marriage has 
brought about a change in your personality. You have been familiar with the use of cannabis since 
about the age of 17 and resorted to cannabis to combat feelings of loneliness, worthlessness and 
depression following your separation (Non-Indigenous offender). 
 
Factors ‘Unique’ to the Indigenous Experience 
The already extreme ‘life traumas’ experienced by Indigenous offenders were often presented 
  
as being extenuated by a set of factors unique to the Indigenous experience. Unlike non-
Indigenous offenders, for the Indigenous, dislocation from community, community 
dysfunction, and broader societal marginalisation were frequently highlighted as possible 
criminal antecedents. Each of these perceived unique Indigenous experiences provided a 
possible explanation for Indigenous offending, and as such, an Indigenous-specific 
mechanism through which culpability/blameworthiness may have been reduced.  In some 
instances, Indigenous offending was also contextualised as legitimate behaviour under 
traditional/tribal law. Examples and discussion pertaining to each of these Indigenous-
specific sentencing narratives appears below.  
 
Dislocation from Community 
Indigenous offenders’ dislocation and isolation from their communities and traditions was 
presented as a precursor to offending. In these cases ‘cultural upheaval’, being ‘away from’ 
the Indigenous community, and possessing ‘feelings of not belonging’ to these communities 
was considered a source of trauma for Indigenous offenders. This appears to have reduced 
assessments of blameworthiness in these Indigenous offenders.  Typical comments include: 
In your case I should also take into account the fact that you have been a traditional Aboriginal, living in 
a traditional way, at least for the early part of your life, and that these offences were committed when you 
were away from your community (Indigenous offender). 
 
Although you enjoy a close relationship with your adoptive parents, you have experienced feelings of not 
belonging to either the Aboriginal or Caucasian community. Over the years this has led to a sense of 
worthlessness and despair and the development of depression and anxiety. As a result, you abused 
alcohol in your 20s and 30s and amphetamines in more recent years (Indigenous offender). 
 
Community Dysfunction 
While community disconnection presented as a possible cause for Indigenous offending, 
paradoxically, so did connectedness with what were described as ‘disintegrated’ Indigenous 
communities. Sentencing narratives described Indigenous communities as being in a constant 
state of ‘disorder’, ravaged by substance abuse, violence and limited life opportunities. 
  
Offending behaviour was subsequently viewed as the inevitable outcome of this high level of 
community ‘dysfunction’. Under such circumstances it would seem that the Indigenous 
defendants were seen to have had little choice but to offend: 
You are of Aboriginal background and you were brought up in an exclusively Aboriginal environment 
being a fringe dweller’s environment.  Much of your life was spent in a compound known as the [B] 
Community...Much of your early life was marked with poverty, violence, and by persistent and ongoing 
sexual abuse and intimidation….I am satisfied…that in your short life you have experienced both family 
and community disintegration.  Horrific sexual abuse from your earliest years combined with poverty 
and homelessness meant that educational and employment prospects have been minimal for you.  Your 
addiction to substances is said to be reflective of the pattern of many child abuse victims (Indigenous 
offender). 
 
Your Aboriginality is a relevant factor. As your counsel observed, your background is deep-rooted in a 
culture which is ravaged by drug and alcohol problems and which is significantly over-represented in 
the criminal justice system. I will backdate the sentence. (Indigenous offender). 
 
Societal Marginalisation 
Discourses around broader societal marginalisation and associated underprivileged suggested 
further reasons for Indigenous criminality. Judges sometimes acknowledged that life 
opportunities were severely restricted for Indigenous peoples due to their disadvantaged 
position in Australian society. It was seen as more difficult for Indigenous people to access 
support services, take advantage of opportunities (including rehabilitative ones), and escape 
from their ‘dysfunctional’ lives and marginalised status. Stories of Indigenous 
marginalisation seem also to have reduced offenders’ perceived culpability: 
Your Aboriginality of itself is not a matter of mitigation. However, it is a relevant and important 
factor for consideration in relation to your particular circumstances. For example, opportunities taken 
for granted by most members of the community are more often than not lacking in Aboriginal 
communities, thereby contributing to their isolation and their unhappiness. In your case I am of the 
view that your Aboriginality has likely inhibited your capacity to seek assistance from a mainly non-
Aboriginal society and has limited your opportunities (Indigenous offender). 
 
No submissions have been made on your behalf regarding difficulties you may have faced as a result 
of an Aboriginal background. However, I recognise that having an Aboriginal background may have 
made it more difficult for you to initiate or to respond to any attempts at rehabilitation (Indigenous 
offender). 
 
I also accept that your Aboriginal background is likely to have contributed to your inability to give up 
abusing alcohol, and may have made it more difficult for you to find help and support in the 
community to give up what was then a life characterised by abuse of alcohol and criminal offending 
(Indigenous offender). 
 
In arriving at the sentence I take into account the submissions of your counsel as to the disadvantages 
suffered by Aboriginal people (Indigenous offender). 
  
  
Traditional Law 
Finally, assessments of culpability were also framed in terms of Indigenous traditional law 
and custom. Although not common in the judges’ sentencing remarks, acting within the 
bounds of Indigenous traditional law or custom was at times noted by defence counsel to 
underscore the offending behaviour.  At least to some degree, the sentencing judges appear to 
have accepted these submissions. For example: 
There was an element of cultural and traditional conduct in your offending behaviour. You were 
responding to damage that had been caused to property that you were entitled to. Although I note the 
element of payback, I cannot give you a substantial reduction of the punishment. (Indigenous 
offender). 
 
Your counsel told me that in your own system of law you would have been justified in doing what you 
did. There is no reason why I should not accept that submission. (Indigenous offender). 
 
Reducing Risk 
Overall, employment status and strong familial ties were portrayed as important in assessing 
the risk of future reoffending. Compared with non-Indigenous offenders, fewer Indigenous 
offenders (19% versus 39%) were employed.  Of those Indigenous and non-Indigenous 
offenders who had jobs, the degree of stability (and thus informal social control) that 
employment brought to their lives was noted as important by judges, regardless of Indigenous 
status. Familial ties, as a measure of stability in offenders’ lives, were also presented at 
sentencing as a factor of mitigation irrespective of Indigenous status. 
 
As with the assessments of blameworthiness, Indigenous-specific assessments of risk were 
made. A close connection to, or a plan to reconnect with, Indigenous communities and 
culture was considered highly positive for Indigenous offenders. Community and cultural 
(re)connection was portrayed as a risk reduction mechanism and a subsequent mitigation 
factor for Indigenous offenders. ‘Getting back in touch with their lands’, ‘leading a full and 
  
productive life’ within the Indigenous community, re-establishing lives within these 
communities, and possessing a ‘re-enlivened awareness’ of traditional culture, were all 
considered to enhance the prospects of rehabilitation for these offenders  The remarks 
contained observations such as: 
You’ve got back in touch with your family on The Lands, you’ve involved yourself in work up there. 
I am prepared to take a chance that the discipline you’ve brought to yourself has achieved much the 
same sorts of things that the bond [sentencing option] might have achieved. I can’t be sure of that and 
only time will tell (Indigenous offender). 
 
You were born and grew up at [D] community…that is a community in which a number of 
Aborigines live in a traditional manner…You are a fully initiated man in your community…Upon 
your release from prison you wish to return to the [D] community to work there and to play tennis 
there. You hope to re-establish a life within that community and you hope that your older child will 
eventually come to live at that community...the fact that you intend to return to the [D] community 
and re-establish a life there, are positive indicators for your ultimate rehabilitation (Indigenous 
offender). 
 
I have had regard to the prospects of rehabilitation held out by a re-enlivened awareness of your 
cultural obligations. I accept that, if you carry out those intentions, you will be less likely to re-offend 
(Indigenous offender). 
 
Practical Constraints and Consequences  
For both Indigenous and non-Indigenous offenders, poor health and the probability of 
imprisonment causing disruption to familial ties (i.e. the social cost of removing offenders 
from their families) were highlighted at sentencing as mitigating circumstances.  However, 
Indigenous offenders were also presented as having special needs:  their Indigenous status 
would make serving a prison term especially difficult. In these cases, removing Indigenous 
people from their communities via imprisonment was considered overly traumatic, 
particularly where offenders were deemed ‘traditional’ Indigenous persons. By isolating 
Indigenous people from their communities, ‘time in custody’ was described as likely to have 
a negative effect, be a great ‘burden’, an antecedent to ‘cultural sickness’ and a difficult 
punishment to endure. For example: 
It is also only fair and appropriate that I take in account that imprisonment will be a greater burden on 
you by reason of you being isolated from the [D] community and culture (Indigenous offender). 
 
You have experienced difficulties in prison, where you have been away from the community and the 
culture in which you were brought up…I reduce [the sentence] to reflect your guilty pleas, your 
remorse and contrition, your Aboriginality and the difficulty you have had and will have in serving a 
  
sentence of imprisonment away from your community and culture (Indigenous offender). 
 
In the sentencing remarks, not only was the removal of Indigenous offenders from their 
communities seen to make ‘doing time’ particularly difficult, but cultural differences between 
Indigenous and non-Indigenous prisoners were thought to make “serving prison harder”: 
...[another] aspect is the isolation you may feel from other prisoners. Your different language and 
cultural background from other prisoners may make it a more isolating experience for you than for 
most…. I take into account…your Aboriginality. By that, I mean to include your difficult background 
and the ways in which your cultural differences from many of your fellow prisoners will make 
serving prison harder (Indigenous offender). 
 
In addition to Indigeneity making prison a potentially harsher punishment, the social cost of 
imprisonment on the broader Indigenous community was frequently highlighted. The impact 
of imprisonment on communities rather than just families was a story uniquely present in the 
Indigenous sentencing remarks.  Community-based social cost arguments became relevant 
when the Indigenous offender was thought to have made a positive contribution to ‘his/her 
people’ in some way: 
You are an active member of the [E] community and a member of the [E] Council…I find that there 
is good reason to suspend the sentence. That reason is the circumstances in which the offending 
occurred and the likelihood that you will…make worthwhile contributions to the community in the 
future as you have up until now (Indigenous offender). 
 
…you have been a hardworking member of the community...You are committed to helping 
Aboriginal people especially through the [A] Group with whom you work closely. You were a 
champion [tennis player] yourself and have been using your knowledge and skills to develop 
indigenous [tennis]….“It has become apparent to me that the [A] Group is one of very few agencies 
which provides sorely needed services to Aboriginal people…In your special case I regard it as more 
important that you remain in the community than locked in prison (Indigenous offender). 
 
Judges made no direct references to the Royal Commission into Aboriginal Deaths in Custody 
in their sentencing remarks. However, the results already presented suggest that judges were 
aware of changing community and political expectations as a result of the Royal 
Commission’s findings. Although the impact of colonisation on Indigenous peoples also 
received no comment, the sentencing remarks revealed that judges were attuned to the 
differential circumstances and needs of Indigenous offenders, while also being cognisant of 
  
the additional trauma imprisonment might have on them and the broader Indigenous 
community.  The need to reduce levels of Indigenous over-representation in prison was never 
explicitly identified by judges as a mitigating factor in its own right. Nonetheless, by taking 
Indigeneity into account, judges may consciously or unconsciously use sentencing discretion 
as a tool for reducing the numbers of Indigenous peoples in custody.  
  
Discussion and Conclusion 
A major finding of this research is that Indigenous and non-Indigenous sentencing stories 
differed. Consistent with the ‘focal concerns’ approach to sentencing, Indigeneity affected 
judicial assessments of blameworthiness and risk in ways that perhaps mitigated sentence 
severity more substantially for Indigenous offenders.  In addition, Indigenous offenders were 
viewed differently in terms of offender level constraints and broader consequences. 
 
First, compared with non-Indigenous offenders, descriptions of Indigenous familial 
circumstances in childhood and adulthood were more frequently rooted in dysfunction and 
trauma. Indigenous trauma was further described as being exacerbated by dislocation or 
isolation from community and culture, living in communities ravaged by dysfunction, and 
relative societal marginalisation and disadvantage. Combined, these circumstances may have 
reduced assessments of blameworthiness, and thus provided a basis for mitigating sentence 
severity for Indigenous defendants. Second, assessments of risk were also affected by 
Indigeneity. As a source of informal social control, community and cultural reconnection was 
considered important for Indigenous offenders and acted as an Indigenous-specific mitigating 
circumstance. Third, imprisonment was construed as a harsher form of punishment for 
Indigenous offenders and as a significant social cost to Indigenous communities. This same 
logic was not used in the sentencing remarks of non-Indigenous offenders. Arguably, by 
  
taking Indigeneity into account, the South Australian judiciary may be responding to 
Australia’s post-Royal Commission environment. Judges demonstrated awareness in their 
remarks of the differences between Indigenous and non-Indigenous Australians and the 
possible role sentencing could play in exacerbating Indigenous marginalisation. 
 
Are these findings unique to South Australia? South Australia does have a reputation for 
being receptive to liberal legal reforms. For example, South Australia was the first Australian 
jurisdiction to establish what have been referred to as the ‘new’ Indigenous Courts (i.e. 
Nunga Court) (Harris, 2004; Marchetti & Daly, 2004). However, evidence of sentencing 
leniency in favour of Indigenous defendants (at least for the decision to imprison) has also 
been found in Western Australia’s higher courts (e.g. Bond and Jeffries 2009). This suggests 
that the types of stories identified in our study may have broader relevance to the 
understanding of Indigeneity in sentencing at least at the higher court level in one other 
Australian jurisdiction.  
 
Nonetheless, it should also be kept in mind that the overwhelming majority of criminal 
defendants in Australia are sentenced in the lower courts. In 2006-2007, the lower courts 
finalised 581,001 adult defendants compared with only 16,172 in the higher courts 
(Australian Institute of Criminology, 2009: 76-77.) To date there has been know 
comprehensive investigation of Indigenous status and sentencing in Australia’s mainstream 
lower courts. In contrast to the higher courts, and not surprisingly given the extensive case 
loads, lower court sentencing is an expedited process. The time poor conditions under which 
mainstream lower court judicial officers operate may not permit such in-depth considerations 
of Indigeneity.  
 
  
The question left unanswered is whether or not the ways in which Indigeneity comes to 
matter in sentencing is fair or just. According to Blagg (2008:202), Indigenous Australians 
“assert an identity that differentiates them from others” and possess “a distinctive, 
subordinated society with its own values, beliefs and law”. Our findings suggest that in the 
post-Royal Commission environment, higher court sentencing judges in South Australia seem 
mindful of the unique circumstances under which Indigenous offenders appear before them 
This is suggested through their sentencing discourses which acknowledge the importance of 
community, culture, tradition and the impacts of societal marginalisation and disadvantage on 
Indigenous offenders. Nonetheless, without discounting the very real problems being faced 
by Indigenous communities, further consideration should be given to the ways in which 
blameworthiness is reduced for Indigenous offenders via narratives of ‘dysfunction’.  
 
In North America, researchers have found negative racial/ethnic stereo-typing can increase 
perceptions of offender blameworthiness resulting in the attribution of increased threat to 
racial/ethnic minority offenders and harsher sentencing outcomes. In the context of harsher 
sentencing outcomes the ‘fairness’ or not of such negative racial attributions appears 
manifest.  Arguably however, Indigenous Australians in South Australia’s higher courts are 
also subject to negative attributions during sentencing. Compared with non-Indigenous 
offenders, judges in South Australia frequently contextualised Indigenous offending within 
the context of broader Indigenous ‘dysfunction’ and ‘trauma’. This is despite the fact that 
non-Indigenous crime is feasibly also a product of these same circumstances. For example, 
residing in communities ravaged by ‘dysfunction’ was linked to Indigenous offending, even 
though non-Indigenous offenders are also the likely inhabitants of ‘pathological’ 
neighbourhoods. Unlike in North American sentencing research, negative attributions — of 
  
dysfunction in this instance — reduced offender blameworthiness and in turn, as suggested 
by prior research, sentence severity (Jeffries and Bond, 2009).  
 
Discourses of Indigenous ‘dysfunction’, ‘disintegration’ and ‘pathology’ are frequently 
utilised in Australian government, populist, and sometimes even academic environments to 
explain high rates of Indigenous crime (see for example, State of Queensland 1999:xxxiv 
Northern Territory Government 2007:12, 18, 57 and 226).  As evidenced through the third 
focal concern of practical constraints and consequences, the judiciary is unlikely to act in 
isolation from these broader contexts. Therefore, it is perhaps not surprising to find similar 
discourses of Indigenous ‘pathology’ in sentencing narratives.  While sentencing leniency 
could be viewed as a positive short term outcome of these narratives, the concern is that 
discourses of this type contribute to maintaining deeply embedded stereotypes which are 
often used to draw attention away from responsibilities of the coloniser, shift blame to the 
colonised and further aggravate the colonisation process (Webb, 2004).  
 
More recently in Australia, the Howard Government’s Northern Territory National 
Emergency Response and the subsequent Northern  Territory  Emergency  Response  Act  which 
explicitly  legislated  against  judicial  consideration of  customary  and  cultural  factors  in  sentencing, 
suggests that societal ‘sympathy’ and subsequent judicial consideration of Indigeneity is 
tenuous (Anthony, 2009). Preliminary  analyses  of  sentencing  in  the  Northern  Territory  post‐
Emergency Response by Anthony (2009) suggests judicial discourses around Indigenous pathology 
have shifted from blameworthiness reduction to increased risk. Anthony (2009) reports that, 
“whereas community dysfunction, culture, custom and political identity, which were once a vehicle 
for lessening a sentence, they are now cited to increase a sentence”.  Under the right political and 
social conditions, Indigenous discourses of pathology may therefore be incorporated easily 
  
into narratives of sentencing aggravation rather than mitigation with the subsequent outcome 
being increased sentence severity. The real challenge therefore is to recognise the brutal 
realties of many Indigenous offenders’ lives and their communities, without continuing to 
‘pathologise’ their actions and communities. 
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Figure 1: Indigenous Sentencing Stories - Main Themes Identified in the Judges Remarks, 
South Australian Higher Courts, 2005-2006.  
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